JON L. FALEN
V.
BUREAU CF LAND MANAGEVENT
| BLA 95-170 Deci ded February 12, 1998

Appeal by John L. Fal en froma Decision of Administrative Law Judge
Ranon M Child in which he affirned in part and reversed in part a Bureau
of Land Managenent Decision finding John L. Falen guilty of wllful
trespass on the B ack Muntain and Uoper G ow ey pastures in the Jordan
Meadows al lotnent. Appel lant Fal en was ordered to pay $349.22 in total
danages for 2 days' wllful trespass in the Uper Gowey pasture. N2-92-
2; N2-94-5.

Afirned.

1. Admnistrati ve Procedure: Admnistrative Procedure
Act--Admini strati ve Procedure: Burden of Proof

In a grazing trespass case, the burden of proof is
properly placed upon BLMto establish by a

preponder ance of the evidence the occurrence of wllful
trespass. Appellant bears the burden of establishing
error in BLMs decision that a wllful trespass has
occurred.

2. Gazing Permts and Licenses: General |l y--Gazing
Permts and Li censes: Trespass--Trespass: General |y

WI I ful trespass neans vol untary or conscious trespass, but
does not include an act nade by mistake or inadvertence.
Gonduct which is otherw se regarded as bei ng know ng or

w I ful does not becone innocent through the belief that the
conduct is reasonable or |egal.

APPEARANCES.  Karen Budd- Fal en, Esq., and Fank Falen, Esq., Cheyenne,
Woning, for Appellant; Burton J. Sanley, Esq., dfice of the Regional
Solicitor, US Departnent of the Interior, Sacranento, Galifornia, for the
Bureau of Land Managenent; C Vdyne How e, Esqg., Deputy Attorney General,
Carson dty, Nevada, for Sate of Nevada.
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| BLA 95-170
(PN ON BY ADM N STRATI VE JUDEE THRRY

John L. Fal en appeal s fromthe Novenber 22, 1994, Deci sion of
Admini strative Law Judge (ALJ) Ranon Child in which the ALJ rul ed upon two
appeal s from Deci sions of the Paradi se-Deni 0 Resource Area Manager,
Whnnenucca D strict, Nevada, Bureau of Land Managenent (BLN (N2-92-2 and
N2-94-5), that were consolidated for hearing. The ALJ affirned the
Novenber 7, 1991, BLMDecision (N2-92-2) to the extent it found Appel | ant
had coomtted a wllful trespass on August 16 and 17, 1991, in the Uper
Qow ey pasture of the Jordan Meadows Al lotnent, and that Appel | ant was
liable for damages for this trespass in the anount of $349.22. The
Novenber 7, 1991, BLM Decision was reversed by the ALJ to the extent that
it found Appel lant commtted a trespass on August 18 through Septenber 21,
1991, in the Uper Gow ey pasture of the Jordan Meadows A lotnent, and to
the extent that Appel lant was |iable for damages in excess of $349.22. 1/
The Novenber 3, 1993, Decision by BLM(N2-94-5) findi ng Appel | ant had
coomtted wllful trespass on the B ack Muntai n pasture fromAugust 1
through August 13, 1993, was affirned, al though no danmages for this
trespass were adj udged by BLM 2/

The facts concerning the actions of the Appellant and the BLMin this
appeal were accepted by the ALJ in the formof two stipul ations (92-2-Sip.
and 94-5-Sip.) presented by the parties. Ve |ikew se accept the facts as
stated in the two stipulations and i ncorporate themby reference in this
Decision. They establish the followng naterial facts.

Lbper O ow ey

Falen was to build a fence to protect riparian plants and
aquatic habitat, and the parties anticipated the conpl etion of
the proposed fencing before the start of the 1991 summer grazi ng
season. |f the fencing was not conpl eted before the summer use
period, Falen' s authorized season of use was June 15 - August 15,
1991, for 250-500 head of cattle and 624 ALM']s [aninal unit
nonths]. Hs use follow ng conpl etion of the fencing was to be
fromJune 15 to Septenber 30, 1991, for 647-900 head and 1824
AM. O June 7, Falen turned out 97 head onto the Uper Q ow ey
pasture. However, because

1/ Total wllful trespass danages adj udged agai nst Appel |l ant in the Nov.

7, 1991, BLMDecision total ed $10, 664. 89, which included the costs rel ated
to the Aug. 19, 1991, livestock count and damages of $10, 403. 08,
representing 566 AUMs of forage purportedly consuned nul tiplied by $18. 38
per ALM which is twce the value of this forage.

2/ The regular rate was erroneously billed and col | ected by BLMfor the
wllful trespass in the B ack Muntain pasture fromAug. 1 to Aug. 13. See
BLMs Decision in N2-92-2. No further action was taken before or during

t he heari ng.
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of difficulties, the tine for conpl eting the fence was ext ended
until August 15. 1 two occasions, BLMfornal |y advi sed Fal en
that cattle woul d have to be removed fromthe allotnent if the
fence was not conpl eted by August 15. n August 13, Fal en
requested a 10-day extension of the August 15 deadline, which was
denied by BLMon August 14. n August 17, 1991, the fence was
conpl et ed.

In addition to the 97 head turned out on June 7, 275 were
turned out on August 19, and 33 head on August 20, 1991. n
August 30, Falen received a trespass notice. Falen then renoved
24 head on August 30, 155 head on Septenber 10, 213 head on
Sept entber 15, and 203 head on Septenber 21, 1991. According to
the Actual Wse Report, as many as 595 head of Falen's cattle were
grazed at any one tine in the Upper Grow ey Pasture between
August 16 and Septenber 21, 1991.

B ack Meadow

Fal en was authorized to graze 228 cattle and 457 AM from
June 1 until July 31, 1993. It is undisputed that Fal en entered
the allotment on July 31 and grazed cattle after the end of his
grazi ng season as follows: August 1 - August 10, 213 head were on
the pasture; August 11, 55 head were on the pasture; August 12 -
August 13, 27 head of cattle were on the pasture. n August 9,
1993, Falen received a Notice of Trespass. The Actual G azing
Use Report shows 295 head on the pasture fromAugust 1 - August
13, 1993.

S nce the ALJ reversed BLMs Decision to the extent it found trespass
inthe Wper Gowey pasture after the conpl etion of the fence on August
17, the issue on appeal concerning the 2 days before conpl eti on of the
fence is whether the ALJ's Decision sustaining the trespass shoul d be
reversed on the grounds of lack of intent, good faith effort to tinely
construct the fence, and the assertion that BLMs objectives of protecting
certain habitat were achieved. In addition, Appellant argues that his
interpretation of the agreenent wth BLM found by the ALJ to be as
reasonabl e as BLMs (which required himto be off the pasture if the fence
was not tinely conpl eted) should be a mtigating factor in support of
reversal .

The sol e question presented wth respect to the B ack Meadow past ure
is whether Falen's belief that he could renain in the pasture beyond his
period of use to fully utilize all his AUMs, and his all egedl y pronpt
action in renoving the cattle 3 days after notice, is an adequate basis for
reversing the Decision finding a trespass, especially when BLMs range
nanagenent obj ectives purportedly were achi eved, despite Falen's acti ons.

Appel | ant contends the Judge erred in two respects in his Novenber 22,
1994, Decision. Hrst, Appellant contends the ALJ inproperly placed the
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burden of proof in this case on Appellants. (Satenent of Reasons (SR at
18-20.) Second, Appellant asserts that the ALJ inproperly failed to
consider the permttee's nens rea or intent, and the mtigating facts and
ci rcunstances surroundi ng the all eged viol ations in determni ng whet her the
trespass was wllful. (SCRat 20-38.) Appellant alleges that Judge Child
summari |y concluded that the permttee intended to trespass since he
intended to graze the area. This standard, Appellant clains, excludes the
possibilities of good faith or innocent mstake. (SCRat 20, n.18.)

The BLM has responded directly to both argunents. Hrst, Respondent
readily concedes that it bears the burden of proving that Appellant
coomtted trespass. (Answer at 1.) dting Kunp v. Bureau of Land
Minagenent, 130 | BLA 119 (1994), Respondent correctly argues that while the
burden of proving trespass rests wth BLM the burden of showng error in
the Decision appeal ed fromrests with Appel lant. 1d. at 2. Respondent
further contends that Appellant's stipulation of the location, tine of
year, and nunber of cattle on the allotnent enabl ed Féspondent to neet its
burden of proving wllful trespass. Id. at 2-3.

To support his claim Appel lant engages in a lengthy discussion of the
proper scope of review before an ALJ in a grazing appeal and before this
Board when the ALJ's Decision is appeal ed. This discussion is offered as
the predicate for asserting that Judge Child inproperly allocated the
burden of proof to Appellant. V¢ do not perceive how Appel | ant's
di scussi on of the scope of review on appeal, whether before the ALJ or this
Board, articulates or establishes an inproper allocation of the burden of
proof in this case. Mreover, Falen cites no exanple in the record or in
the Novenber 22, 1994, Decision, that reflects the inproper assignnent of
the burden of proof, and we found none.

[1] As we stated in Kunp v. Bureau of Land Managenent, supra, at
127, n.12, while the burden of proving wllful trespass rests on BLM the
burden of show ng error in the Decision appeal ed from rests wth
Appel lant. The ALJ applied this standard throughout the proceeding, and we
find no error in the assignnent of the burden of proof at trial. W also
find that the BLMcarried its burden by establishing wllful trespass by a
preponder ance of the evidence, both wth regard to the Uoper G ow ey
pasture on August 16 and 17, 1991, and the B ack Mbuntai n pasture on August
1-13, 1993, through the parties' stipulations, and the testinony of the
Area Manager. (Tr. 11-80; 92-2-Sip.; 94-5-Sip.)

[2] Appellant's second claimof error concerns the adequacy of the
ALJ s finding regarding wllful trespass. (Decision at 6-8, 9-10.) 1In
response to Appellant's claimthat the ALJ erred in not considering his
good faith or innocent mstake, Respondent BLMasserts that Appel | ant knew
on both occasions, that his cons were not authorized to be where he knew
themto be. (Answer at 4.) Respondent further argues that Appel | ant nay
not ignore the direction of the Area Manager, expressed to himin witing
bef ore the trespasses took place, wthout incurring the penalties sought by
Respondent. (Answer at 4.)
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The term"w | I ful trespass” is defined in the regul ations as foll ows:

"WIIful trespass" neans the voluntary or conscious trespass as
defined at § 2801 of this title. The termdoes not include an
act nade by mstake or inadvertence. The termincludes actions
taken wth crimnal or nalicious intent. A consistent pattern of
trespass may be sufficient to establish the knowng or w | ful
nature of the conduct, where such consistent pattern is neither
the result of mistake or inadvertence. Qonduct which is

ot herw se regarded as bei ng knowng or wllful does not becone

i nnocent through the belief that the conduct is reasonabl e or

| egal .

43 CF.R § 2800.0-5(v)(1991).

In Cheek v. Lhited Sates, 498 US 192, 201 (1991), the Court
reiterated its determnation that the standard for wllfulness is the
"voluntary, intentional violation of a known legal duty.” Thus, we nust
examne Fal en's conduct in determning the reasonabl eness of Appellant's
clains. Wth respect to the wllful trespass in the Uoper QG ow ey pasture
on August 16 and 17, 1991, the May 30, 1991, full force and effect Decision
personal |y del ivered to Appel | ant addresses use of this pasture after
August 15, 1991, in two sections. Uhder a section entitled "Prior to
| npl enentation,” the Decision provides:

Prior to the conpl etion of any of the projects to protect and

i nprove aquatic habitats and in the event that proposed fences
are not constructed in the Uoper G ow ey pasture prior to the
1991 summer use period, grazing use wll be as follows [in the
Upper Grow ey pasture: 250 to 500 cows (624 AUMSs) fromJune 15
to August 15.]

(Ex. A12, 9-11.) The May 30 Decision further states in the "Parti al
| npl enent ati on" secti on:

In order to expedite the inpl enentation of selected action to
fence the streans, tenporary el ectric fence may be constructed on
the public portions of Gowey Geek in the Uoper G ow ey pasture
torestrict |ivestock access to the ngjority of the stream This
woul d be done in conjunction wth the construction of pernanent
fencing built around the private | ands contai ning the headwat er s
of Gowey Qeek inthe Wper Gow ey pasture prior to conpl etion
of the remaining projects in the sunmer pastures wll be as
follows [for the Woper Gow ey pasture: 647 to 900 cows (1824
AMSs) fromJune 15 to Septenber 30.]

(Ex. A12, 6-8.) The ALJ found that this | anguage unequi vocal |y states
that Fal en was not authorized to graze livestock in Uoper Gowey after
August 15 until he conpleted the fence. (Decisionat 7.) Falen clearly
indicated his understanding of this requirenent in applying for an
extension of the August 15 renoval date. The Area Manager denied this

r equest
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on August 14. That Appellant's subsequent 2-day trespass was wllful is
denonstrated by his testinony that he thought it "ridicul ous" that he
shoul d be required to renove his cattle, only to return themto the pasture
upon fence conpletion. (Tr. 107, 114-15.) Thus, by his own admssion,
Falen intended to renai n on the pasture al t hough he had not conpl eted the

f ence.

Wth regard to the alleged willful trespass in the B ack Muntai n
pasture fromAugust 1 through 13, 1993, there is no dispute that Fal en
grazed his cattle on the pasture after the July 31, 1993, renoval date.

Hs cattle were on the pasture fromAugust 1 through August 13. Appel | ant
contends, however, that there was no trespass because hi s aut horized
1-nonth delay in turnout into this pasture gave himlicense to remain
beyond the normal renoval date of July 31, 1993. W& disagree. The My 30,
1991, Decision nade specific provision for changes in authorized use dat es,
and advance approval fromBLMunder the My 30 Decision to change the
livestock removal date was required. (My 30, 1991, Decision at 6.) No
such approval was sought or given in this case. Nor was this requirenent
unknown to Appel lant. Evidence adduced at the hearing indicated Appel | ant
in the past had di scussed proposed changes with BLMand had al ways fol | oned
these di scussions wth a witten application for a change in dates. See
Tr. 40.

Appel lant's argunents notw thstanding, it is clear that Judge Child
did i ndeed consider the evidence of Falen's intent and the circunstances
attendi ng the trespasses here at issue in reaching his decision to reverse
inpart. Appellant has shown no error in the way in which the judge
assessed the evidence or the credibility of the wtnesses, and we percei ve
none.

VW thus find, as in the case of the Uper Gow ey pasture in 1991,
that Appellant's claimthat he was authorized to graze in the B ack
Mbuntai n pasture after July 31, 1993, to be supported neither by good faith
nor innocent mstake. See Hdon Brinkerhoff, 24 | BLA 324, 338, 83 Interior
Dec. 185, 191 (1976).

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned.

Janes P. Terry
Admini strative Judge

| concur:

T Britt Price
Admini strative Judge
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